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Acknowledgement and Disclaimer

• Several of the slides pertaining to the proposed Stark and AKS 
changes were included in a presentation that I gave last month 
with Clay Countryman (Breazeale, Sachse & Wilson, LLP) at the 
Taos Health Law Roundtable titled “Looking Ahead to the 
Implications of New Stark and AKS Rulemaking.”  

• Nothing contained herein should be interpreted as Legal or 
Valuation advice specific to any particular arrangement.  This 
presentation is for educational purposes only.
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Presentation Overview

• History and Background of Care Coordination

• Regulatory Environment - Current CMS and OIG 
rulemaking and proposed changes related to Care 
Coordination

• Overview of Commercial Care Coordination Market

• Considerations for the Valuation of Care Coordination 
Arrangements

• Q&A
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HOW WE GOT HERE

Foundation and Historical Perspective



Affordable Care Act and HiTech Act

• The Health Information Technology for Economic and Clinical Health Act 
(HITECH) was created to motivate the implementation of electronic health 
records (EHR) and supporting technology in the United States. President 
Obama signed HITECH into law on February 17, 2009 as part of the 
American Recovery and Reinvestment Act of 2009 (ARRA) 

Four Primary Goals:
1) Develop Standards for Nationwide electronic health information exchange
2) Invest in HIT Infrastructure / Encourage physicians to migrate to EHR
3) Strengthen HIT privacy and security
4) Save the Federal Government $10B through improvements in quality of 

care, reduction of error and through improved care coordination.
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Affordable Care Act and HiTech Act

• Patient Protection and Affordable Care Act (i.e., ObamaCare) signed 
into law March 23, 2010.  The Act included many reforms designed 
to contain Medicare costs while increasing revenue, improving and 
streamlining its delivery systems, and increasing services to the 
program.

Three Primary Goals (i.e., The Triple Aim):
1) Improve the experience of care,
2) Improve the health of populations,
3) Reducing per capita costs of health care. 

7



CMS Innovation Models

• Medicare Coordinated Care Demonstration (2000) - The Centers for 
Medicare & Medicaid Services (CMS) selected 15 sites for a pilot project 
to test whether providing coordinated care services to Medicare fee-for-
service beneficiaries with complex chronic conditions could yield better 
patient outcomes without increasing program costs

• Medicare Hospital Gainsharing Demonstration (2008) - gainsharing 
demonstration program to test and evaluate arrangements between 
hospitals and physicians designed improve the quality and efficiency of 
care provided to beneficiaries.

• Medicare Care Choices Model (2014) - An option for Medicare 
beneficiaries to receive supported care services from selected hospice 
providers, while continuing to receive services provided by other 
Medicare providers, including care for their terminal condition.
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CMS Innovation Models

• Medicare Shared Saving Program - The Shared Savings Program offers 
providers and suppliers (e.g., physicians, hospitals, and others involved in 
patient care) an opportunity to create an Accountable Care Organization 
(ACO). An ACO agrees to be held accountable for the quality, cost, and 
experience of care of an assigned Medicare fee-for-service (FFS) 
beneficiary population. The Shared Savings Program has different tracks 
that allow ACOs to select an arrangement that makes the most sense for 
their organization.

The Shared Savings Program is an important innovation for moving CMS' 
payment system away from volume and toward value and outcomes. It is 
an alternative payment model that:

• Promotes accountability for a patient population.

• Coordinates items and services for Medicare FFS beneficiaries.

• Encourages investment in high quality and efficient services.
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CMS Care Coordination Models

• Accountable Care Organizations (ACOs) - a legal entity recognized and authorized under 
applicable federal or state laws, comprised of eligible groups of providers that work 
together to manage and coordinate care for a payer specific population. ACOs are 
voluntary or legal entities comprised of groups of doctors and hospitals that share 
responsibility for both quality and cost for a population.

• Medicare Shared Savings Program (cms.gov) - For fee-for-service beneficiaries

• ACO Investment Model - For Medicare Shared Savings Program ACOs to test pre-paid 
savings in rural and underserved areas

• Advance Payment ACO Model - For certain eligible providers already in or interested 
in the Medicare Shared Savings Program

• Comprehensive ESRD Care Initiative - For beneficiaries receiving dialysis services

• Next Generation ACO Model - For ACOs experienced in managing care for 
populations of patients

• Pioneer ACO Model - Health care organizations and providers already experienced in 
coordinating care for patients across care settings
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https://innovation.cms.gov/initiatives/#views=models

http://www.cms.gov/sharedsavingsprogram/
https://innovation.cms.gov/initiatives/ACO-Investment-Model/index.html
https://innovation.cms.gov/initiatives/Advance-Payment-ACO-Model/index.html
https://innovation.cms.gov/initiatives/comprehensive-ESRD-care/index.html
https://innovation.cms.gov/initiatives/Next-Generation-ACO-Model/index.html
https://innovation.cms.gov/initiatives/Pioneer-ACO-Model/index.html
https://innovation.cms.gov/initiatives/#views=models


Summary of APMs

• Alternative Payment Models (APMs) – As of November 2019
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NAVIGATING A PATH

Regulatory Environment and CMS Rule making



Stark and Anti-Kickback Statute

Most healthcare valuation engagements are driven by two key healthcare 
regulations

1) The Stark Law, know as the Physician Self-Referral Law, is a healthcare fraud and 
abuse law that prohibits physicians from referring patients for certain designated 
health services paid for by Medicare to any entity in which they have a “financial 
relationship.”

2) The federal Anti-Kickback Statute (AKS) is a healthcare fraud and 
abuse statute that prohibits the exchange of remuneration—which 
the statute defines broadly as anything of value—for referrals for services that 
are payable by a federal program.

The primary objective of these laws is to eliminate waste and reduce fraud 
and abuse, but they may also make it difficult for providers and investors to 
pursue innovative solutions related to care coordination and population 
health.
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Regulatory Sprint and Proposed Rules

• In 2018, the Department of Health and Human Services launched what it calls 
a “Regulatory Sprint to Coordinated Care” with the goal of reducing regulatory 
burden and incentivizing coordinated care.

• Agencies including CMS and OIG are scrutinizing a variety of long-standing 
regulatory requirements and prohibitions to determine whether they 
unnecessarily hinder the innovative arrangements

https://www.hhs.gov/about/news/2018/12/12/hhs-seeks-public-input-improving-care-coordination-and-reducing-
regulatory-burdens-hipaa-rules.html

• On October 9, 2019, the Department of Health and Human Services (HHS) 
announced proposed changes to modernize and clarify the regulations that 
interpret the Stark Law and Anti-Kickback Statute.  These proposed changes 
include:
• Revisions to the definition of fair market value (FMV)
• Proposed definition of Commercial Reasonableness
• Several changes related to compensation arrangements
• Specific language pertaining to Care Coordination
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Proposed AKS Language for Care Coordination

19

“Coordination and Management of Care” referenced 12 times in new 
(proposed) AKS language including new safe harbors and a definition of Care 
Coordination.

(ee) Care coordination arrangements to improve quality, health outcomes, 
and efficiency. As used in section 1128B of the Act, “remuneration” does not 
include the exchange of anything of value pursuant to a value-based 
arrangement if all of the standards in paragraphs (ee)(1) through (12) of this 
section are met:

**1-11 omitted for brevity

(12) For purposes of this paragraph (ee), the following definitions apply:

(i) Coordination and management of care (or coordinating and managing care) 
means, for purposes of the antikickback statute safe harbors at § 1001.952, the 
deliberate organization of patient care activities and sharing of information 
between two or more VBE participants or VBE participants and patients, tailored 
to improving the health outcomes of the target patient population, in order to 
achieve safer and more effective care for the target patient population.



Proposals Related to Value-Based 
Care Delivery and Payment

 OIG and CMS coordinated proposals for 3 new tiered safe harbors 
and exceptions with increasing flexibility with increasing financial 
risk.

 Proposed new “value-based” definitions and exceptions to create a 
set of requirements for protection from the Stark Law’s 
prohibitions and protection within a safe harbor.

 CMS:  “Where possible we have aligned our proposals with the 
OIG’s proposals…”
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Value-Based Proposed Protections

• The value-based arrangements covered by these proposals must 
be for the provision of at least one value-based activity for a target 
population that is reasonably designed to achieve a value-based 
purpose and must be between a “value-based enterprise” (VBE) 
and one of its participants, or between participants in the same 
VBE.
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Stark and AKS Proposed Rules:
Value-Based Definitions

Stark Proposed Rule AKS Proposed Rule
Definitions Definitions
Value-based enterprise (VBE) Value-based enterprise (VBE) 
VBE participant VBE participant
Value-based purpose Value-based purpose
Value-based activities Value-based activities
Value Based arrangement Value-based arrangement
Target patient population Target patient population
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Proposed Definition:
Value-Based Enterprise (VBE)

Two or more VBE participants :
• Collaborating to achieve at least one value-based purpose;
• Each of which is a party to a value-based arrangement with 

the other or at least one other VBE participant in the value-
based arrangement with the other or at least one other VBE 
participant in the value-based enterprise;

• That have an accountable body or person responsible for the 
financial and operational oversight of the value-based 
enterprise; 

• Has a governing document that describes the value-based 
enterprise and how the VBE participants intend to achieve its 
value-based purpose.

OIG and CMS proposed regulation text is similar.
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Proposed Definition:
VBE Participants

CMS Proposed Definition
• Individual or entity that engages in at least one value-based 

activity as part of a value-based enterprise.

OIG Proposed Definition
• Individual or entity that engages in at least one value-based 

enterprise.
• VBE participant does not include a pharmaceutical 

manufacturer; a manufacturer, distributor, or supplier of durable 
medical equipment, prosthetics, orthotics, or supplies; or a 
laboratory.
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Proposed Definition: 
Value-Based Purpose

• Coordinating and managing the care of a target patient 
population;

• Improving the quality of care for a target patient population;

• Appropriately reducing the costs to, or growth in expenditures 
of, payors without reducing the quality of care for a target 
patient population; or

• Transitioning from health care delivery and payment 
mechanisms based on the volume of items and services 
provided to mechanisms based on the quality of care and 
control of costs of care for a target patient population

OIG and CMS proposed regulation text is similar
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Proposed Definition: 
Coordination and Management of Care

CMS

• No proposed definition for this term

OIG

• The deliberate organization of patient care activities and sharing 
of information between two or more VBE participants or VBE 
participants and patients, tailored to improving the health 
outcomes of the target patient population, in order to achieve 
safer and more effective care for the target population

• OIG’s proposed safe harbors require that the remuneration has 
a direct connection to the coordination and management of 
care for the target patient population
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Proposed Definition:
Value-Based Activities

Any of the following activities, provided that the activity is 
reasonably designed to achieve at least one value-based 
purpose of the value-based enterprise:

• The provision of an item or service

• The taking of an action

• The refraining from taking an action

OIG and CMS proposed regulation text is similar
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Proposed Definition:
Value-Based Arrangement

An arrangement for the provision of at least one value-based 
activity for a target patient population between or among: 

• The value-based enterprise and one or more of its VBE 
participants; or

• VBE participants in the same value-based enterprise

• OIG and CMS proposed regulation text is similar
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Examples of Value-Based 
Arrangements

Examples of potentially protected arrangements under 
the proposed rules include:

• Performance-based payments

• Gainsharing

• Care coordination items and services

• Health information technology
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Proposed Exceptions and Safe Harbors 
for Value-Based Arrangements

CMS
• Full financial risk
• Meaningful downside financial risk to the physician
• Value-based arrangements 
• Indirect value-based arrangements

OIG
• Full financial risk
• Substantial downside financial risk
• Care coordination arrangements to improve quality, health outcomes, 

and efficiency
• Patient engagement and support 
• Proposed revision to the personal services and management contracts 

and outcome-based payment arrangements
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Full Financial Risk: 
Proposed § 411.357(aa)(1)

CMS
• “Full financial risk” means that value-based enterprise is 

financially responsible on a prospective basis for the cost of all 
patient care items and services covered by the applicable payor 
for each patient in the target patient population for a specified 
period of time.

OIG
• “Full financial risk” means that the value-based enterprise is 

financially responsible for the cost of all items and services 
covered by the applicable payor for each patient in the target 
patient population and is prospectively paid by the applicable 
payor.
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OIG Proposed Revisions to Personal Services and 
Management Contract and Outcomes-based Payment 

Arrangements Safe Harbor

• Proposed changes would eliminate requirements that:
• Aggregate compensation be set forth in advance
• Parties specify the schedule of part-time arrangements in 

advance
• Would establish new protection for “outcomes-based 

payment” arrangements
• FMV and commercial reasonableness requirements 

would apply
• To receive a payment, the agent must satisfy one or 

more specific evidence-based, valid outcome measures.
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CMS Proposed Changes to Key 
Terminology : “The Big 3”

• Compensation arrangements that are commercially 
reasonable

• Compensation that is fair market value

• The “volume or value standard”
• Compensation that is not determined in any manner that takes into 

account the volume or value of referrals

• Compensation that is not determined in any manner that takes into 
account the volume or value of other business generated by the 
physician for the entity
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Implications of CR definition

• CMS Commentary: “The determination of commercial reasonableness is not 
one of valuation. Nor does the determination that an arrangement is 
commercially reasonable turn on whether the arrangement is profitable.”

• Clarifies that CR is not purely a function of economic merit

• Potential for a much wider set of circumstances and considerations to be 
relevant in the consideration of Commercial Reasonableness.
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Fair Market Value (FMV)

Commentary from Federal Register

• “a careful reading of the statute shows that the fair market value 
requirement is separate and distinct from the volume or value standard 
and the other business generated standard. (See section II.B.3. of this 
proposed rule for a detailed discussion of the volume or value standard 
and the other business generated standard.) ”

• “We believe that the appropriate reading of the statute is that the 
requirement that compensation does not take into account the volume 
or value of referrals—which is plainly set out as an independent 
requirement of the relevant exceptions—is not also part of the 
definition of “fair market value.”

• “For these reasons, we are proposing to revise the definition of “fair 
market value” to eliminate the connection to the volume or value 
standard.”
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Fair Market Value (FMV)

• Old Definition

Fair market value means—

The value in arm’s length 
transactions, consistent with the 
general market value.

• New Definition

Fair market value means—

(1) General. The value in an arm’s 
length transaction, with like parties 
and under like circumstances, of 
like assets or services, consistent 
with the general market value of 
the subject transaction.

• **Proposed rule includes additional 
definitions of FMV specific to Office 
and Equipment Leases
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General Market Value (GMV)

Old Definition
General market value means—
the price that an asset would bring as the result of 
bona fide bargaining between well-informed 
buyers and sellers who are not otherwise in a 
position to generate business for the other party, 
or the compensation that would be included in a 
service agreement as the result of bona fide 
bargaining between well-informed parties to the 
agreement who are not otherwise in a position to 
generate business for the other party, on the date 
of acquisition of the asset or at the time of the 
service agreement.

Usually, the fair market price is the price at which 
bona fide sales have been consummated for assets 
of like type, quality, and quantity in a particular 
market at the time of acquisition, or the 
compensation that has been included in bona fide 
service agreements with comparable terms at the 
time of the agreement, where the price or 
compensation has not been determined in any 
manner that takes into account the volume or 
value of anticipated or actual referrals.

New Definition
General market value means—
(1) General. The price that assets 
or services would bring as the 
result of bona fide bargaining 
between the buyer and seller in 
the subject transaction on the date 
of acquisition of the assets or at 
the time the parties enter into the 
service arrangement.
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under the proposed rule it is defined separately. 



General Market Value

CMS Commentary in Federal Register

• “Our current definition of general market Value is unconnected to the 
recognized valuation principle of “market value” and itself may be the 
driver of valuation industry policy and procedure.”

• “In the valuation industry the term “market value” refers to the valuation 
of a planned transaction between two identified parties for identified 
assets or services, and intended to be consummated within a specified 
timeframe.”

• “In our view that the concept of fair market value relates to the value of 
an asset or service to hypothetical parties in a hypothetical 
transaction….while general market value (or market value) relates to the 
value of an asset or service to the actual parties to a transaction.”
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Implications of FMV update

May permit a broader interpretation of FMV, however, the bifurcation of FMV 
and GMV creates significant confusion regarding the correct application of the 
standard

• CMS’ interpretation of “general market value” is defined to be value 
between the actual parties to a specific transaction

• This is a departure from hypothetical construct central to the 
established definition of FMV

• Investment Value*:  “the value to a particular investor based on 
individual investment requirements and expectations.”

• This may reintroduce datasets previously frowned upon due to  
potential for “tainted data”

*International Glossary of Business Valuation Terms
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Volume or Value Standard

Volume or Value Standard was 
generally interpreted to mean that 
compensation was:

• Not determined in any manner that takes 
into account the volume or value of 
referrals by the physician party to the 
arrangement

• Not determined in a manner that takes 
into account the other business 
generated between the parties

• No previously codified definition or 
interpretation of volume or value 
standard. 

New proposal intended to 
provide objective tests and codify 
definition of Standard 
(411.354(d) (5) and (6))

Commentary:

• “In other words, only when the 
mathematical formula used to calculate 
the amount of the compensation 
includes as a variable referrals or other 
business generated, and the amount of 
the compensation correlates with the 
number or value of the physician's 
referrals to or the physician's 
generation of other business for the 
entity, is the compensation considered 
to take into account the volume or 
value of referrals or take into account 
the volume or value of other business 
generated.”
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Possible Implications of update to Volume 
or Value Standard

• Creates a new “Bright Line Test” where arrangement takes into account value 
or volume only if…
• Formula used includes referrals as a mathematical variable

• Predetermined direct correlation between compensation and referrals

• Eliminates uncertainty for certain variable compensation models

• Unclear how this may impact business valuation models

• Exceptions under proposed value-based rules
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CARE COORDINATION AND ALTERNATIVE
CARE DELIVERY MODELS

Overview of Emerging Models and Organizations



Care Coordination Companies
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There is currently a number of early stage and established companies 
developing solutions to address various elements of care coordination and 
management, including:

• Health Information Analytics and Interoperability platforms
• Apps and Patient Engagement Tools
• Disease specific monitoring and management tools
• Population health management services and analytics
• Professional Services Organizations (Clinical and Non-Clinical)
• Alternative Care Delivery Models (Care on Demand, Personalized Medicine)



Interest in Care Coordination

• Paul Keckley, the Keckley Report April 2019“The wastefulness of the 
current system is an opportunity for PE.  PE investments in core operating 
processes; revenue cycle management, supply chain, care coordination, 
drug discovery, insurance design, employee health benefits et al—focus 
on eliminating waste and fraud. 

• MHT Partners, a leading healthcare services investment bank, “we believe 
that care coordination and patient communication are two of the most 
promising areas for investment in the healthcare industry. ”
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Care Coordination Companies
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Care Coordination Companies
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Source:  VentureRadar



Care Coordination Companies
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Source:  VentureRadar



VALUING CARE COORDINATION ARRANGEMENTS

Considerations for Determining FMV



Common Scenarios for Care Coordination

There are several scenarios that may give rise to the need to value Care 
Coordination, including:

• Stand-alone Care Coordination services

• In conjunction with pay-for-performance or pay-for-quality programs

• As a component of Management Services Arrangement

• As a component of a Bundled payment or Episode of Care

• Transaction involving a care coordination organization (BV)

• In alternative care delivery models

• Technology licensing (royalty)
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Defining the Assignment

• What is the nature of the asset or service to be valued?
• Professional Services Arrangement (PSA)
• Technology-based arrangement or SaaS?
• Participation in VBE
• Equity or Quasi-Equity interest (e.g. JOA, Service line JV, etc.)

• Who are the Participants in the Arrangement?
• Providers
• Facilities
• 3rd Party Organizations

• What is the Payment Mechanism for the Services
• Is it a billable service to Governmental or Commercial Payor?
• Is it part of a bundled payment or APM?
• If not billable, which party is responsible for payment?
• Is the payment mechanism fixed, variable, at-risk, etc?
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Defining the Assignment

• What inputs are necessary to provide the services?
• Clinical and non-clinical staff
• Facilities
• Equipment / Technology
• Capital investment
• Other expertise, skills, organizational influence

• What is the risk profile of the arrangement?
• Is any portion of the compensation at risk?
• Do the parties share in the upside and downside risk equally?
• Is there any legal/regulatory risk associated with the services?

• Is it equally shared by the parties?

• Are there any market-based alternatives that could used to meet the needs 
of the arrangement?
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Approaches to Value

• As with all appraisal assignments, all three approaches to value should be 
considered
• Income Approach

• Market Approach

• Cost Approach

• For services arrangements, the Income Approach may be difficult to apply 
(unless associated with a billable code or measurable cost savings) and 
may present additional regulatory risk in the model design.

• May be used as a test of reasonableness for paying organization

• Market Approach can be applied using reported data and there will likely 
be additional data available as more CC arrangements are reported. 
However, it is important to assess comparability of services and fees.

• Cost Approach is the most common approach, using a cost+ methodology.  
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Market Approach

Sources of market data include Medicare payment initiatives, Form 990 
data, etc.  Examples include:

• CMS Comprehensive Primary Care Plus (CPC+)
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Market Approach

• Form 990 Data (disease management, case management, care 
coordination)

Source:  HCT Advisor
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Qualitative Assessment of TDRAs

When using a range of market data, it may be necessary to perform 
qualitative assessment of the tasks, duties, responsibilities  and 
accountabilities (TDRAs) relative to a benchmark.  (example only)
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Cost Approach

Relies on a measure of all direct and indirect costs associated with the 
provision of services.  This may include:

• Labor costs

• Facilities

• Equipment

• Vehicles

• Technology

• Travel and other out of pocket costs

56



Labor Costs

• Staff costs are often the largest component of the cost of care 
coordination services.   

• Important to understand fixed vs. variable staffing

• Use market benchmarks (not necessarily actual staff comp) adjusted for 
burdens and benefits
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Non-Labor Costs

• Fixed costs should be based on what is reasonably necessary to support 
the services (not actual)

• Many of the “fixed” costs have stair-step variability based on the volume 
of services, for example
• Occupancy costs – more services = more people = more square feet

• Technology – may be tiered based on the number of users

• Non-Recurring costs may need to be amortized over the life of the 
arrangement
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Mark-up
• When using a cost plus approach a key variable is a reasonable mark up 

for profit

• Market data can be obtained from publicly traded entitles or from 
benchmarking data such as RMA or Bizminer.

• Make certain to match the mark-up to the correct cost base
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Valuation Synthesis and Recommendations

• Currently “Care-Coordination” encapsulates a wide range of services

• How you apply the valuation analysis and synthesize the value conclusion 
will depend upon the nature of the service and the mechanism through 
which payment is made

• Be careful with market data – make sure it is truly comparable

• This is a new and evolving area – with many regulatory gaps and grey 
areas  

• Make sure to work with counsel to understand safe harbors and 
regulatory pitfalls
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